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The growing international rush for land by both state and private investors, which has accelerated since the global food price crisis of 2007–08,
has raised concerns about the well-being—and survival—of people
who depend on the land for their food security, community cohesion
and livelihoods (Narula 2013).1 Opinions differ on the extent to which
national law and international standards on human rights or resettlement safeguards can protect such people given the overwhelming power
dynamics at play in land negotiations and land transfer in the context of
escalating global competition for control of land (see Chapters 4 and 13
of this volume). Without formal legal or legalisable title to land,2 such
people often face daunting odds in negotiating their futures with powerful investors and developers backed by state interests and sharp legal
advisors making use of complex land transfer mechanisms (Cotula et al.
2009, 2011). In other cases, even having legal title does not necessarily

1 Markets for agricultural commodities appear to have become increasingly
volatile, and therefore less reliable for net food-importing countries, particularly following the decision by many large food-exporting countries to ban
exports or to raise export levies during the spring of 2008. This has prompted
resource-poor but cash-rich countries to turn to large-scale acquisition or
rental of land to achieve food and energy security (Cotula et al. 2009; Cotula et
al. 2011).
2 Less than half of Indonesia’s non-forest land parcels had been registered for
title by November 2014 (see Chapter 3 by Bedner).
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ensure the future well-being of landowners. In the post-agrarian reform
situation in the Philippines, for example, the granting of land titles over
customary lands has facilitated land transfer but not welfare transfer
(Borras 2001, 2006; Gutierrez and Borras 2004).
Cotula et al. (2009: 7) identify two factors that may influence the extent
to which the presence or absence of land title can lead to socio-economic
insecurity. First, significant gaps between written law and the reality on
the ground may result in major costs being internalised by local people
and make it difficult for investor companies to deal with the consequent
local tensions. Second, an absence of legal or procedural mechanisms to
protect local rights and take account of local interests, livelihoods and
welfare leaves local people vulnerable. In this chapter we examine the
complexities of these factors within a context of escalating pressure for
large-scale land investment and a lack of formal, legal forms of land and
resource tenure for customary landowners in Papua, Indonesia.
We use the Merauke Integrated Food and Energy Estate as a case
to exemplify the large-scale resource extraction projects that have been
designed and implemented in Papua with the goal of establishing peace
through economic development. This idea of large-scale investment to
create peace and economic development in Papua dates back to 1967,
when the first contract with the Freeport-McMoRan resource extraction
company was signed. In setting up this model, Indonesia’s New Order
government granted Freeport, one of the largest US mining corporations,
a generous land concession, together with sweeping powers as principal
concession developer and de facto administrator of the area around its
mine in what is now Papua province. The government waived requirements for the company to meet environmental laws and to compensate
customary owners for the loss of resources, subsistence, income and livelihoods. The model featured enormous wealth creation for the company,
the government and local elites, but little in the way of economic growth,
industrial and technical advancement, and viable local commercial markets (Rifai-Hasan 2010). The Indonesian armed forces provided security
for project assets and personnel. Almost 50 years later, the Amungme
and the Kamoro, who live around the mine site, essentially remain disadvantaged, underprivileged and disenchanted. The mine disrupted their
traditional culture, fracturing tribes along generational lines. Cultural
differences led to misunderstandings, resentment and inappropriate
development programs. Freeport created a culture of dependency and
divisions among the tribes (Amiruddin and De Soares 2003; De Soares
2004: 139; Rifai-Hasan 2010: 134). Overall, the massive resource rents
from Papua did very little to benefit the local people (Resosudarmo and
Jotzo 2009).
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Learning from the bad experiences with resource extraction and aiming to address the marginalisation of the Papuan people, Law 21/2001 on
Special Autonomy for Papua (the Special Autonomy Law) attempted to
provide indigenous Papuans with a better negotiating position on their
resource-use and ownership rights than had prevailed in previous decades. The law uses the term hak ulayat—literally, ‘communal right’—to
define the collective rights of customary communities (article 1(s)).3 It
confirms that, in addition to such collective customary rights, Papuans
may hold individual proprietary land rights and title.
A decade and a half after the promulgation of the Special Autonomy
Law, distrust of its capacity to achieve its stated aim to ‘empower’ indigenous Papuans has hardened (Chauvel and Bakti 2004; De Soares 2004;
McGibbon 2004; Widjojo et al. 2010; Tebay 2012). Despite this, President
Joko Widodo’s administration still deploys a logic of ‘backwardness and
in need of economic growth’, which continues the assumption of Papua’s
underdevelopment since the New Order era (Koentjaraningrat 1994).
This act of ‘business as usual’ in dealing with Papuan grievances raises
questions about the status of the Special Autonomy Law, its interpretation, and its effectiveness in recognising, strengthening and protecting
indigenous Papuans’ land and resource rights. In this chapter we argue
that the capability of the law to address reproductions of vulnerability in
the process of large-scale land and resource transfers needs to be examined in order to understand its weaknesses. Articles 1, 42–43 and 67 of
the Special Autonomy Law, together with its enabling regulation, Papua
Province Special Regulation 23/2008 on Communal and Individual Land
Rights of Customary Law Communities, aim to discriminate in favour of
indigenous Papuans and strengthen their land and other resource rights.
However, the effectiveness of the legislation in practice, during negotiations between indigenous Papuans and large corporations concerning
land and resource use, has never been examined closely.
By highlighting land and resource negotiations, we expect to reveal
the convergence between local, national and international perspectives

3 The term hak ulayat was first used in Law 5/1960 on Basic Agrarian Principles,
but without a clear definition. The first legal definition is given in Minister
of Agrarian Affairs Regulation 5/1999, which states that ‘An ulayat right […]
concerns the authority that […] a certain adat law community enjoys over a
specific territory that forms the living environment for its members to make
use of its natural resources, including land […], which arises from the physical
and spiritual ties, passed from generation to generation and uninterrupted,
between the adat law community and the said area’. Ulayat is a word from the
Minang language; other words are used elsewhere in Indonesia to express
much the same concept (Warman 2010: 39).
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on land in Papua and West Papua provinces.4 We examine the extent
to which the recognition of indigenous Papuans’ collective rights to
resources, including land, has given indigenous communities more control over their resource base and lessened socio-cultural disruption, leading to better livelihoods and living standards. We begin by outlining the
main provisions of the Special Autonomy Law, its referents to international policy standards, its intentions on resource rights recognition and
its efforts to address indigenous Papuan experiences and aspirations.
We then take a detailed case from the food sector in Papua to examine
how well the law’s recognition of customary rights has been realised in
local spaces. This is a recent project with a long genesis, the huge Merauke Food and Energy Estate project in Papua province. We discuss this
model, the negotiated outcomes and the impacts, examining the question of whether the recognition of collective customary use rights has
boosted indigenous negotiating positions.
THE SPECIAL AUTONOMY LAW AS A FRAMEWORK FOR
NEGOTIATING RESOURCE DEALS
Principles of the Special Autonomy Law
Law 21/2001 on Special Autonomy for Papua and its implementing
regulation legally define indigeneity. The law aims to ‘empower’ and to
protect the rights of Papua’s indigenous peoples through an independent governance structure, an indigenous judicial system and indigenous
resource management rights. It recognises various indigenous rights,
including the right of the collective community to use land and other
resources, and to be compensated in case of loss. It requires recognition
of and respect for both the individual proprietary rights and the collective rights (hak ulayat) of a customary community (article 42), and states
that ‘negotiations between the provincial/district/municipality governments and investors must involve the customary community […] in the
context of empowering the customary community to play a role in the
economy’ (article 42(3–4)).
Crucially, article 43 of the Special Autonomy Law calls on the government of Papua to recognise, respect and protect the customary rights of
the indigenous peoples of Papua (article 43(1)), on the customary community to perform the obligations inherent to customary rights (article
4 When the Special Autonomy Law was approved in 2001, ‘Papua’ included
both Papua province and West Papua province, which were established in
2002 and 2004 respectively. In this chapter we use ‘Papua’ to signify both provinces, unless specified otherwise.
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43(3)) and on provincial regulations to stipulate the detailed arrangements for the protection of customary rights and for compensation (article 43(4)). The law adds that:
The utilisation of customary rights for government and/or private party
interests shall be conducted through deliberation to reach a consensus
between the customary community and the parties who need the land and
should be accompanied by compensation in the form of cash, land substitution, resettlement or shares (article 43(4)).

The recognition of hak ulayat as an organising principle for resource
use, decisions on resource management, sanctions on resource misuse
and negotiations on resources, including land, represents an important
milestone for recognising indigenous rights in Indonesia. While stopping
short of requiring formal legal title for communities’ collective resources,
the Special Autonomy Law defines hak ulayat as a ‘communal right controlled by a certain customary community over a specific area, including
the right to utilise the land, forest and water and all their contents’ (article
1(s)). This definition sets out a clear basis against which the full resource
use for income and livelihoods can be mapped and managed and, in
the event of transfer, losses of both assets and income can be calculated
for compensation purposes. Moreover, the law requires improvements in
the living standards and livelihoods of Papua’s indigenous inhabitants.
Noting past inequities, for example, it aims to use ‘natural wealth management’ to improve the living standards of the indigenous community
(consideration and article 1), by allocating 80 per cent of non-tax mining,
forestry and fishery revenue and 70 per cent of oil and gas revenue to
Papuan development (article 34).
The Special Autonomy Law invokes international standards by offering ‘protection and appreciation of the fundamental rights of indigenous
people, human rights, supremacy of the law, democracy, ethics and morals, pluralism, and equality of position, rights and duties as a citizen’
(preamble). It also proposes ‘clean, organised, transparent and accountable government’ (article 67(1)). Subsequently, Indonesia signed up to
the 2007 United Nations Declaration on the Rights of Indigenous Peoples, which requires governments to obtain the free, prior and informed
consent (FPIC) of their people to developments that will affect them. The
detail of the UN declaration and the right to FPIC has yet to be addressed
within the framework of the Special Autonomy Law.
Implementation of the Special Autonomy Law
Together with its enabling regulation (Papua Province Special Regulation 23/2008), the Special Autonomy Law aims to link customary law
on land and resource rights with national law. National law has been
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evolving quickly, with recent initiatives on communal land titling presenting major new opportunities for indigenous peoples in resource
management.5 These have strengthened the legal basis for recognising
the rights of indigenous peoples, although the challenge of developing
and implementing the necessary supporting technical guidelines and
local regulations remains.
In recognising the collective rights of customary communities (hak
ulayat), the state recognises indigenous Papuans’ right to use (but not
necessarily to own) the land and other resources (usufruct rights). Under
the Special Autonomy Law, the claim of indigeneity is the basis for recognising indigenous Papuans’ right to use land and other resources, but
the claim of ownership still has to be gained through land titling. According to Papuan perceptions of their own customary land law, meanwhile,
Papuans are the tuan tanah—the owners of every inch of land in Papua.
Under customary law, indigenous Papuan landowners claim every tree,
fish and animal in the forest, giving them the right to demand compensation payments and fees for the use of those assets, and to impose sanctions if they are used without their consent.
Constitutional Court Decision 35/PUU-X/2012 resolves the longstanding contradiction between these two land access regimes (customary law and national law) by declaring that customary forest (hutan
adat) is not state forest (hutan negara), but rather forest land owned and
managed by a customary community. The claims of indigenous peoples
to ownership of forest areas are not approved automatically, however;
rather, they are achieved through negotiation of various processes, the
most complicated being the procedure for a district or provincial government to recognise customary forest ownership, as outlined in Papua
Province Special Regulation 23/2008 (articles 2–5).
The procedure for establishing the legitimacy of a land claim is as
follows. First, a provincial or district government acknowledges that
customary land-use rights may exist, although in each specific case this
must be proven and justified by scientific research. Second, a multi-

5 These include Constitutional Court Decision 35/PUU-X/2012, which provides
the framework for full recognition of collective indigenous rights and management of the ancestral domain inside the forest zone; Joint Ministerial Regulation 79/2014 of the Ministers of Home Affairs, Forestry and Public Works and
the Head of the National Land Agency, which harmonises requests for various
kinds of land rights; Law 6/2014 on Villages, which opens up the possibility
for villages to become ‘adat villages’ and thus to (re)gain control of their land
under the right to avail; and Minister of Agrarian and Spatial Affairs Regulation 9/2015, which recognises communal land ownership rights of indigenous
communities and highlights the need for government to protect those rights
(see Chapter 3 by Bedner and Chapter 4 by Fay and Denduangrudee).
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disciplinary research team is established to determine whether a customary community exists in a specific location. Third, based on the research
results, the National Land Agency (Badan Pertanahan Nasional, BPN)
provides documentary evidence of the existence of the customary community and draws up a map delineating the boundaries of its territory.
When the existence of a customary community is proven, the provincial governor or district head issues a decree recognising the land-use
rights (hak ulayat) of the customary community. This gives the community the right to manage the land, and to negotiate the release of its landuse rights to a third party. A communal ownership right is not mentioned
as part of this bundle of rights, as only individual ownership can be
titled. If a customary community decides to release its rights, then BPN
will take over the land, the land will become state land (tanah negara) and
the third party (the land seekers) will be given title to the land. Because
it does not allow for the possibility of formal communal ownership of
land, Papua Province Special Regulation 23/2008 has become a legal
instrument to secure the release of—rather than to protect—the ownership rights of customary landowners. The regulation therefore needs to
be revised in accordance with Minister of Agrarian and Spatial Affairs
Regulation 9/2015, which allows communal title to land to be granted
in Papua.
Despite this bias in the implementing regulation, in practice outsiders
seeking to acquire land in Papua, including government agencies and
Papuans who reside outside their homeland, generally seem to adhere to
the local rules on customary land tenure. These rules require land seekers to obtain the consent of an individual clan member, or the whole clan
or tribe, to a land release. The BPN office in Papua province also accepts
this practice; it grants new land titles only after the right to the land has
been released by the clan or tribe and handed over to the land seeker.
In short, there is a gap between what the state, through the formal
land law, and Papuans, through their customary law, recognise as legal.
Investors could claim that this represents a legal failure, in that the formal land law is being delegitimised by indigenous Papuan customary
law. Yet, this gap also creates opportunities for land seekers, because they
are able to use whichever law best suits their interests. In Papua, land
seekers are more likely to choose to use customary law as the first step
to legal assurance of a land rights transfer. We will see this below, in our
examination of the negotiations for access to land and other resources for
the Merauke Food and Energy Estate.
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THE MERAUKE FOOD AND ENERGY ESTATE
The idea of Papua as a centre of food and energy production pre-dates
the New Order era. In the Dutch colonial period, Merauke was designated as the location of a large, experimental rice estate that was intended
to supply the whole of Papua (Savitri 2013). Then, from the beginning
of the New Order, mining, logging and transmigration projects were
implemented widely to promote development (Colchester 1986). Today,
investment continues to flow into logging, pulp and paper, and oil palm
projects, and into nickel, gold, copper, oil and gas mining, with significant new infrastructure investments planned to support these projects.
During Susilo Bambang Yudhoyono’s presidency (2004–14), a global
food and energy crisis caused steep increases in the prices of food. This
triggered the development of the Merauke Integrated Food and Energy
Estate (MIFEE) in Papua province, where about 1.2 million hectares of
land were designated for food and bioenergy plantations (Savitri 2013;
Ito, Rachman and Savitri 2014). It was expected that the MIFEE projects
would be more beneficial for Papuan welfare than the Freeport mine had
been, but in fact they became trapped in the ‘business-as-usual’ thinking
of the past, and failed to learn the lessons from Freeport.
A continual flow of investments implies increased pressure on customary resource owners to release their collective rights (hak ulayat) to
land and other resources for new investment purposes. Like the customary law that is often chosen by outsiders as the first step in negotiating
the release of land and resources, the Special Autonomy Law requires
compensation to be paid to landowners. However, nearly a decade
after Papua Province Special Regulation 23/2008 was issued, not one
regulation has been produced to provide guidance on mechanisms of
negotiation of compensation to ensure fairness and protection for indigenous Papuans. Such regulations would specify processes for mapping
the long-term effects of a resource loss for the social and economic life
and livelihoods of a community; and for calculating fair compensation
that took into account both the loss of a tangible resource and the loss of
income generated by that resource.
Moreover, none of the required provincial or district decrees recognising customary land and resource ownership has been enacted. This
means that, at the local level, the regulatory regime for the recognition
and protection of customary land and resource ownership remains
much the same as it was before the enactment of the Special Autonomy
Law. Without intervention by international and local organisations to
assist customary communities to understand their rights under international safeguards and human rights standards, the local customary law
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would be left as the only—and manifestly insufficient—means to guide
negotiations.
Negotiations to transfer land and resource rights
By the time it began in 2010, the MIFEE project encompassed more than
46 corporations. We concentrate here on the dealings of two of those
companies, Medco Group and (to a lesser extent) Rajawali Group.
Due to the absence of formal legal titles over land, corporations investing in MIFEE projects rely on memorandums of understanding (MOUs)
and memorandums of agreement (MOAs) in place of formal contracts
with customary landholders. The MOUs provide clear corporate recognition of customary land-ownership rights, although generally only as
‘lip service’.
In the case of the tree plantation concession area near Zanegi village controlled by Medco, for instance, even though the MOU agreed
between the company and the Marind people in 2008 explicitly recognises the clan’s ownership of the forests, Medco has never compensated
the Marind for the loss of their land. The ‘money gift’ that the company
eventually gave to the Marind was described as a symbol of brotherhood, and not formally written into the MOU as part of the terms of a formal land-transfer contract (rent, lease or sale). The company views this
‘gift’ as a rental payment for the use of the land. However, the customary
landowners consider it to be compensation for the wood taken from the
land, not for the land itself, which remains theirs to use as they wish, and
has certainly not been sold, leased or expropriated. This means that the
MOU does not make any provision for the loss of land and livelihoods
during the 60-year timeframe of the ‘contract’, and raises questions about
the status of the land when the ‘contract’ expires.
The MOU obliges Medco to hire the landowners as company workers. The company fulfilled this obligation, recruiting the Marind as daily
wage labourers (buruh harian lepas). Later on, however, the management applied a worker selection procedure that required the company’s
employees to provide education and health certificates. The workers’
inability to comply with this new requirement was then used to justify
the dismissal of almost all Marind workers in Zanegi. The MOU also
requires Medco to fulfil certain social responsibilities (as one would
expect of a ‘big brother’), such as giving donations for church renovations, funding teachers and support for schools, lending the community
a truck for transport purposes and helping to establish a local electricity
supply. However, these acts of charity have been insufficient to compensate the community for the clearing of 3,000 hectares of forest, including
sago forest and sacred places, for the loss of the plants and animals living
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in those forests, which played an important role in fulfilling nutritional
and other household needs, and for deteriorating water and air quality,
which has caused tuberculosis and other illnesses to spread through the
village.
The process of negotiating a land-use agreement starts with a series of
meetings between the land-seeking corporation and the customary landowners. State officials are often present at these meetings, ostensibly to
‘translate’ the corporate business plan into clear—though not necessarily
transparent—vernacular terms, and so promote the project to customary landowners. Commonly, the concept of benefit sharing and an equal
relationship between the capital owners and the landowners is expressed
in traditional terms of reciprocity of brotherhood and kinship ties. State
and corporate actors often manipulate the information they provide to
customary communities, interpreting it in such a way as to ensure the
landowners’ consent. In the beginning, this tactic was largely successful
in gaining the agreement of customary communities to MIFEE projects,
making the eventual signing of an MOU or MOA merely ceremonial.
After two years of MIFEE project implementation, however, civil
society organisations began to play an important role in providing more
complete and nuanced information to customary communities, to counter that provided by corporations and government officials (Ginting and
Pye 2011). National and local NGOs made documentaries, produced
books and bulletins, and conducted meetings and discussions with
locals to provide a more critical understanding of the negative effects of
large-scale projects. Their activities spread the seeds of discontent, triggering the formation of groups advocating against MIFEE projects at the
national and international levels, with support from NGO coalitions. Up
to 2012, however, this high-level advocacy was not successful in halting
the process of land acquisition, which appeared unstoppable.
The intervention of external parties has consolidated divisions within
the Marind that pre-date the contact between them and various companies. The first contact between the Marind and a corporation such as
Medco usually begins with the company approaching the head of the
clan to ask about land ownership status. Only a clan head can have direct
contact with the corporation and is able to negotiate the terms of land
utilisation. However, the agreements reached between corporations and
clan heads have tended to favour some community members more than
others, creating tensions between clan members.
The compensation paid by Medco transformed the Zanegi community’s land and wood into a commodity with a commercial value of billions of rupiah. This benefited the customary owners of the forests where
the wood was found much more than it did the landless households who
were simply borrowers of the land. Craving more compensation money,
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some customary landowners turned to sorcery to try to influence the
decision of the clan head to release more wood to the corporation. Landless households, on the other hand, suddenly felt deprived because of
their landlessness, even though this had never previously mattered in
Marind life due to the tradition of sharing and reciprocity. The commercialisation of the forest resource has eroded the tradition of sharing and
reciprocity, creating tension and anxiety among the Marind.
Renegotiation of land and resource agreements
The customary landowners of two MIFEE sites where thousands of hectares of forest have been cleared (Zanegi and Domande) have experienced
growing discontent and resentment because of unfulfilled promises,
the shock of losing their livelihoods, drastic changes to the landscape,
dismissal as company workers despite earlier promises to the contrary,
and a sudden consciousness of being deceived. This has driven them
to demand renegotiation of their agreements with the companies concerned, Medco and Rajawali, and more compensation. Following a series
of protests and demonstrations, Medco and Rajawali developed new
corporate social responsibility (CSR) programs to provide rice fields,
vegetable gardens and rubber gardens for the customary landowners;6
adopted a strategy of conducting one-on-one negotiations with individuals rather than group or community negotiations; built new security
infrastructure (fences, guard posts and warning signs); and recruited
clan members as security staff. This last activity was meant to localise
the companies’ security arrangements and provide local employment. In
practice, however, it only deepened internal divisions within the clans,
by creating a new category of worker—the ‘company guard’—with the
power to dominate other clan members.
The implementing framework for the Special Autonomy Law does
not explicitly recognise or require compensation for the loss of income,
livelihoods and living standards arising from a resource loss. Neither
does it call for the provision of jobs to replace lost income streams;
include an explicit requirement to maintain customary communities’
food security; explicitly recognise and address impoverishment risks; or
set a benchmark objective for the living standard to be achieved through
compensation and other assistance for resource losers. For their part,
the proponents of MIFEE projects in Merauke never intended to remedy losses of subsistence, income and livelihoods after establishing thousands of hectares of plantations.
6 According to Law 40/2007 on Limited Liability Companies, every business
entity is obliged to develop a CSR program.
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From being hunters and gatherers, some rural community members
have managed to adapt to lives as daily wage labourers, while the bettereducated have obtained better-paid positions as drivers, security guards
and CSR program staff. But the majority of clan members who supposedly became rich through the payment of compensation for their land
have spent the money on luxury goods, and ended up with less land, no
money and no jobs. Overall, the MIFEE project has increased the vulnerability of the majority of rural households.
PRODUCTION AND REPRODUCTION OF VULNERABILITIES
In the context of the social-ecological system or human–environment
interaction, the concept of vulnerability is a powerful tool to describe
states of susceptibility to harm, powerlessness and marginality of both
physical and social systems, and to guide normative analysis of actions
to enhance well-being through reduction of risk (Adger 2006: 268). In the
context of development, Chambers (2006: 33) explains that vulnerability is not the same as poverty, but refers to defencelessness, insecurity
and exposure to risk, shocks and stress after facing contingencies. He
also asserts that defencelessness does not entail inability to cope, but a
lack of means to cope without damaging loss, which may include loss of
physical strength, impoverishment, becoming socially dependent, feeling humiliated or being psychologically harmed. We use this meaning
of vulnerability to explain the conditions of indigenous Papuans when
they enter a process of land/resource negotiation or renegotiation with
a corporation. We also acknowledge that the vulnerabilities produced by
this process are related to the changing human–environment interaction
that results from loss of land and damage to natural forest and marine
ecosystems, which harms the people whose lives depend on them.
During the negotiations for the transfer of their land and resources,
the Marind did not envisage the risks of the MIFEE project, including
the consequences of losing their traditional livelihoods (Zakaria, Kleden
and Samperante 2011). They expected life to change for the better as they
moved from being hunters and gatherers to company employees; as one
clan head said, ‘the people will be elevated from ignorance to knowledge’ (manusia diolah dari tidak tahu menjadi tahu).7 In reality, however, the
change exposed them to a state of vulnerability: employment as lowly
cleaners and daily wage labourers, and then dismissal, leaving them
without jobs and with few alternative sources of livelihood.

7 Interview by Laksmi Adriani Savitri, Zanegi village, 6 March 2012.
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Social differentiation between large landowners, smaller landowners
and the landless, and between clan members with stronger and weaker
claims to customary land, led to deprivation for some of the Marind as
those different types of rights were materialised. Unequal compensation due to differing degrees of rights triggered jealousy, tensions, anxiety and internal conflict within and between clans. These unanticipated
effects of the negotiation process led to demands for the renegotiation
of agreements as a means to cope with tension and loss. Unfortunately,
however, these renegotiations did not produce greater security, but
reproduced vulnerability, exposing the Marind to even sharper internal
differentiation, deeper divisions and more conflict, as expressed by their
increasing fear of sorcery. To cope with these harmful effects, the Marind
have conducted customary rituals to make peace among the clans; to
avoid impoverishment, some have found new jobs working for migrant
traders as daily wage labourers.
Why has the Special Autonomy Law failed to prevent the production and reproduction of vulnerabilities? There are three main reasons
for this. First, the law legalises positive discrimination in favour of indigenous Papuans but fails to anticipate the consequences of the loss of communal rights (hak ulayat). It gives customary communities the power to
make claims as collective land/resource owners, and to demand limited
compensation. This position forces corporations to recognise customary land/resource ownership of indigenous Papuans, despite the lack
of formal government recognition of customary ownership rights. But
although the law articulates a requirement for compensation for the loss
of a full range of ulayat rights in very general terms, it does not explicitly
set out what this might mean for customary communities that depend
on those rights.
The Special Autonomy Law does not, for example, recognise or require
compensation for the loss of income, livelihoods and living standards
arising from a resource loss, call for the provision of jobs to replace lost
income streams or include an explicit requirement to maintain customary communities’ food security. It does not recognise or address impoverishment risks that include, more widely, risks to health and well-being
through difficult-to-value lost cultural continuity or through resourceuse changes; nor does it set a benchmark objective for the living standard
to be achieved through compensation and other assistance for resource
losers. It does not acknowledge that the full range of impacts on a community may not be apparent when negotiations begin, but may only
emerge over the longer term. The framework of the Special Autonomy
Law, therefore, insufficiently recognises the risks facing communities
from losing the resources on which they base their livelihoods and living standards, and which form a basis for their social organisation, and
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for their sense of identity and selfhood. It does not sufficiently spell out
the long-term impoverishment risks and human rights implications of
resource losses, or link them to explicit human rights objectives. Hence,
the promised recognition of customary resource-ownership rights is illusory. As a result, the law has only marginally improved the bargaining
power of customary resource users, and does not address their vulnerability in the face of resource losses.
Second, the Special Autonomy Law does not provide for free, prior
and informed consent (FPIC), a mechanism to give all members of a
customary community the choice to give or withhold their consent
to developments that affect them. FPIC entails that all members of a
resource-losing group have a voice in informed negotiations and are
given a clear ‘no-displacement’ option (Price 2015a). Civil society actors
increasingly draw on international human-rights norms and values,
including FPIC, to protect communities vulnerable to loss of land and
food security, with the application of those norms and values mediated
through pressures arising from state agencies and procedures, corporate
developers and social hierarchies (Hadiprayitno 2015).
Third, negotiations take place in a rapidly changing socio-cultural
context in Papua, in which inequalities, preconceptions and stereotypes—the persistent prejudices and ‘stone-age’ imagery faced by indigenous Papuans (Slama and Munro 2015)—find new guises in new
hierarchies, and increasingly resonate in novel configurations in ‘realtime’ online spaces. Together, these elements work in dynamic ways to
produce resurgent, reworked customary identities; realigned hierarchies
as local elites compete for control of funds, including development funds
provided under the Special Autonomy Law;8 overlapping land claims
between the state, corporations, smallholders and customary users; and
divergent responses of customary communities to varying levels of force,
coercion, pressure, manipulation and persuasion. In addition, the desire
for modernity (wealth, a ‘decent job’, education) is a very strong driver
for rural people in accepting any kind of deal. In other words, the Special Autonomy Law exposes the customary resource holders to increased
pressure to lease or transfer their land, but without sufficient safeguards
to ensure their continuity of resource ownership and well-being. Under
such conditions, land and resource holders can easily be manipulated
into making ill-informed decisions.
There is a basic disjuncture between indigenous Papuan aspirations,
as only partially expressed in the Special Autonomy Law, and government remedies as formalised and contextualised in the law’s implement8 The Special Autonomy Law makes provision for a 25-year development fund,
to operate from 2001 to 2026.
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ing framework. Government remedies for Papuan tensions continue to
focus on creating peace and harmony through economic development,
facilitated by approvals for large-scale resource extraction projects. Yet,
Papua’s contested integration into Indonesia since 1961 and the controversial 1969 Act of Free Choice, together with Papua’s subsequent history, ensure that it remains a land of conflict (Widjojo et al. 2010). The
struggle for independence remains alive despite decades of state coercion and the use of military force, and the deployment of funds under the
Special Autonomy Law (McGibbon 2004, 2006). The Special Autonomy
Law, it appears, has failed to address the root causes of indigenous Papuan marginality because, as a conflict remedy, it was never intended or
designed to do so (Chauvel and Bakti 2004; De Soares 2004). In fact, Widjojo et al. (2010) find that its only contribution so far has been to increase
development funds, rather than autonomy, at the local level.
CONCLUSIONS
The Special Autonomy Law appears incapable of addressing reproductions of vulnerability in the process of large-scale land transfers. Rather
than securing formal customary resource rights, its enabling regulation
has been designed to legalise mechanisms for releasing such rights, in
which context the law does not provide safeguards to guarantee the subsistence, income, livelihoods and well-being of resource losers. There is
an absence of provincial and district regulations to protect indigenous
Papuans during the negotiation process and to ensure that they receive
proper and sufficient compensation. In the MIFEE case, the negotiation
process involved asymmetrical power plays that benefited the large corporations as the more powerful players. This case illustrates the ways in
which state actors, under the guise of playing the role of a neutral ‘middleperson’, actually persuade customary landholders to consent to the
release of their land to developers on unfavourable terms that do little to
clarify or address the likely future impacts. In practice, landholders did
not receive adequate information about the proposed MIFEE project, let
alone assistance in tackling the complexities of negotiating the release
of their land, at least until civil society organisations began to intervene.
Unregulated large-scale land deals that are not subject to international
safeguards and standards—and most are not (Price 2015b)—risk impoverishing land losers through a mix of asset depletion, marginalisation,
unravelling of household formations, conflict, and loss of food security,
social security and income. If this circle of production and reproduction
of vulnerabilities of indigenous Papuans is not recognised by the state,
deprivation and dissatisfaction could remain as the political machine,
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triggering continuous conflict that keeps security and protection out of
the reach of indigenous Papuans.
If the Special Autonomy Law and related regulations are to be the
only means of producing secure land and resource rights, ensuring fair
deals and protecting indigenous Papuans from deeper vulnerability, the
government may be willing to adopt certain strategies and mechanisms
to strengthen the law in ways that would support the supposed ‘willing
sellers’ in negotiations. While it is difficult to legislate away the ‘stoneage’ images and prejudices alluded to earlier, the Indonesian government could, for example:
1 Appoint independent monitors to record the negotiation process,
documenting, for instance, the relative access of both parties to all relevant information and, where necessary, ensuring access of ‘sellers’ to
information, to low- or no-cost legal advice, and to immediate, independent, low-cost grievance-redress channels for land and resource
loss cases.
2 Recognise and confirm customary communities’ resource rights (hak
ulayat) as a legitimate form of legal land title and give tangible support to their realisation in practice. This would include providing
back-up resource surveys, demarcation services and titling schemes
to formalise and legalise hak ulayat titles, and clarifying these rights in
the context of national legal frameworks, including legal clarification
that the terms ‘leasing’ or ‘rental’ should entail return of the land or
other resource to the resource-losing clans upon completion.
3 Reformulate or revise the Special Autonomy Law and its associated
regulations to provide a safeguard for resource losers that recognises
the importance of incomes, livelihoods, living standards, food security and socio-cultural parameters in building and maintaining community cohesion.
4 Use social impact assessment and, where relevant, environmental
impact assessment to determine, document and propose mitigation
for a range of likely losses and their anticipated effects on food security, community safety, health and cohesion, incomes, livelihoods and
levels of social differentiation.
5 Ensure commitments from developers to take responsibility for tangible improvements in incomes, livelihoods, food security and living
standards.
In the context of wider Papuan aspirations, such measures may represent an important but insufficient step, dependent on the goodwill of
investors. More far-reaching changes would see the government take a
proactive and visionary direction, based on dialogue with indigenous
Papuans and international authorities, to ensure rapid realisation of an
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enhanced Special Autonomy Law. The government could, for example,
adopt agrarian policies that favoured the selection of distributive rather
than displacing projects; ensure close control of private developers to
minimise the loss of customary resources; rectify unfavourable outcomes
for customary users, particularly where livelihoods have been lost, culture and identity threatened, and communities impoverished; favour
small-scale producers over large estates in awarding land-use permits;
and guarantee customary rights to resources. As a signatory to the 2007
Declaration on the Rights of Indigenous Peoples, the Indonesian government should also act to realise the right to FPIC. This would mean, in
particular, ensuring that there was a genuine no-displacement option for
the people affected by projects, incorporating FPIC into the framework of
the Special Autonomy Law and using new forms of human rights impact
assessment where relevant (for an example, see IBLF and IFC 2010).
The possibility is compelling of negotiations becoming a ‘real test of
the social justice credentials’ in which ‘it is indigenous people who set
the framework for negotiations, as opposed to the usual situation of the
company leading and convening consultations with indigenous peoples’
(McKenna and Braithwaite 2011: 335). The MIFEE project negotiations
discussed in this chapter were clearly project-led, and focused on how
to secure the resource base for the companies’ investments. Turning this
around to give local people the lead in setting priorities and selecting
projects would constitute a major step towards increased agency—and
empowerment—for indigenous Papuans.
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