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Investor-State Dispute Settlement



Investment Protection Treaties





Standard of Investment Protections

Standard of Protection BITs

 Fair and equitable treatment
(prinsip non-diskriminasi),

 Full protection and security

 Expropriation (Pengambilalihan
dan Nasionalisasi)

 First,The end of the colonial
era
Secondly, there was a
demand to take over thedan Nasionalisasi)

 Transfer of funds andTax Incetives

 Investment Promotion dan
transparansi

 Umbrella Clause

 Investor-State Dispute
Settlement (Mekanisme
penyelesaian sengketa )

demand to take over the
business in form of
nationalization as well as
claims for compensation that
suffered during the war.

The first BITs: German-Pakistan
(1959)



Dasar Gugatan Churcill Mining Plt.

 On 13 March 2013, Churchill and Planet filed their Memorial on
Jurisdiction and the Merits, enclosing 348 exhibits and 69 legal
exhibits. In the Request for Relief, Churchill requested the following
relief: (i) a declaration that Indonesia had violated Article 5 of the
UK-Indonesia BIT; (ii) a declaration that Indonesia had violated
Article 3 of the UK-Indonesia BIT”.Article 3 of the UK-Indonesia BIT”.

Pasal 3: Fair & EquitableTreatment

Pasal 5: Larangan Nasionalisasi

(ICSID doc: Churchil Mining Plc (the claimant)V. Republic of
Indonesia (the respondent) ICSID Case No. ARB/12/14 and
12/40 Page 25)



Melanggengkan Kolonialisme

Negara-negara
inilah yang
memiliki ikatan
sejarah cukup
panjang terkait
dengan dominasi

BITs Indonesia di Era 1967-1970an

dengan dominasi
perkebunan dan
pertambangan di
Indonesia sejak
jaman
kolonialisme.



ISDS VS Kedaulatan Negara???

 Mekanisme ISDS Gugatan oleh investor terhadap negara atas
penerapan peraturan perundang-undangan yang ‘dianggap tidak
melindungi kepentingan investor’, di lembaga arbitrase internasional
bernama ICSID (International Center Settlement for Investment
Disputes).

 Standar perlindungan investasi: Aturan mengenai fair and
equitable treatment (prinsip non-diskriminasi); Full protection andequitable treatment (prinsip non-diskriminasi); Full protection and
security; Larangan Nasionalisasi (Expropriation); KebebasanTransfer
of funds; investment Promotion dan transparansi; Mekanisme
penyelesaian sengketa (Insvestor-State Dispute Settlement/ISDS)

 Dampaknya Hilangnya Policy Space Negara & Hak Negara untuk
dapat mengatur sesuai dengan kepentingan nasional dan perlindungan
terhadap hak-hak rakyat yang dilindungi dalam Konstitusi.







 Laporan UNCTAD 2013-2015, Investor asing asal Amerika Serikat dan
Canada adalah negara yang paling aktif menggunakan ISDS, yang nilai
gugatannya berkisar US$ 8 juta hingga US$ 2,5 Miliar.



Review & Terminasi BITs Indonesia



Empat Alasan RI Mereview BITs

 Pertama, tidak ada keseimbangan antara perlindungan
investor dengan kedaulatan nasional;

 Kedua, tidak ada policy space

 Ketiga, penerapan mekanisme ISDS

 Keempat, Override National Legislation

(Abdulkadir Jailani, “Rethinking BITs”, 2016)



Substantive Limitations
1. Pembatasan Definisi Investasi

2. Penyempitan lingkup NationalTreatment

(Post-Establishment & Menerapkan Pengecualian untuk
UMKM, sektor SDA ,dan sektor terkait dengan keamanan
nasional)nasional)

3. Penghapusan klausul FET

4. Pembatasan terhadap MFN (Pre-establishment, ISDS,
Existing and future IIAs, FTAs dll,

5. Indirect Expropriation



Strategi Pemerintah Indonesia
Abdulkadir Jailani (2015):

“Indonesia considers limiting the scope of application of the
ISDS provision.The limitation would be substantive and
procedural in nature“

Procedural Limitations:

 introducing separate consent requirements

 Special Agreement

 Domestic courts & Alternative Dispute Resolution


