
Local legislation covers various regulations that by nature are general 
regulation (pengaturan) and specific enactment (penetapan). Having 
been part of general regulation (pengaturan), local legislation comes in 
a number of forms ranging from Local Regulation (Peraturan Daerah, 
Perda). Regional Head Regulations (Peraturan Kepala Daerah), Joint 
Regulation of Regional Head (Peraturan Bersama Kepala Daerah) and 
Regulations of Parliaments at provincial/district/municipal level 
(Peraturan DPRD). While the forms of specific enactment (penetapan) 
include Regional Head Decrees (Keputusan Kepala Daerah), Decrees of 
Parliament at provincial/ regional/ municipal level (Keputusan DPRD), 
Decree of Parliament  Chairperson (Keputusan Pimpinan DPRD), 
Decrees of Ethic Board of Local Parliament  (Keputusan Badan 
Kehormatan Badan DPRD).

Local government has the authority to establish local legislation for the 
running of regional autonomy, duty of assistance (tugas pembantuan) 
or to solve specific problems in the regions. One of the authority vested 
in local government is related to indigenous peoples. In accordance 
with applicable legislation, local government may establish local 
legislation related to  customary institutions; customary court and 
customary law; customary territory, land and forests and other natural 
resources; the existence of indigenous peoples; traditional villages and  
implementing institutions of local legislation on indigenous peoples.

Local government should use its appropriate authority in order to 
establish local legislation that address injustice and violation of human 
rights of indigenous peoples.
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Jalan Jati Padang Raya No. 25, 
Jakarta 12540. 
Phone : 021-78832167 
Fax : 021-78830500 
E-mail : epistema@epistema.or.id 

www.epistema.or.id

By:
Ricca Anggraeni 

 BRIEFLEGAL
volume 2/2015

WHAT AND HOW IT SHOULD BE
LOCAL LEGISLATION:



INTRODUCTION

Article 18 paragraph (6) of the 1945 Constitution has 
given authority to local government  to establish local 
regulations (Perda) and other regulations within the 
framework of autonomy and duty of assistance. The 
other regulations further regulated in Article 8 of Law 
No. 12 Year 2011 on Lawmaking are such as the 
regulations of provincial or district parliaments,  
regulations of governor/head of sictrict or mayor, 
regulations of village head or the equivalent.

With its attribution authority, local governments 
sometimes "excessive" in setting of local legislation, so 
it impresses a violation of human rights or 
discrimination. One of the local regulations that are 
currently proposed is Regulation of Sumbawa District 
No. 9 of 2015 concerning Tana Samawa Customary 

Institution. In its one article, this Regulation states that 
"the existence of other indigenous peoples outside the 
Tana Samawa are not recognized “, although in reality, 
there are still other existing indigenous communities. It 
is considered to be contrary to the existing national 
laws.

This paper will discuss how local legislation should be 
established by the local governments, so that it does not 
violate both the principles of legislation substance and 
national legislation that became the basis of the 
formation of local legislation. Moreover, it is also 
important that the local legislation can provide 
recognition and protection of the rights of local 
communities, including that of indigenous peoples.

Law Number 12 Year 2011 on Lawmaking does not refer 
to local legislation, so that the definition of the concept 
is not found in its general provision. 

Referring to Article 18 paragraph (6) of the 1945 
Constitution, the local legislation that is established by 
the local governments to implement the autonomy and 
duty of assistance is in the form of local regulations and 
other regulations. Article 7 of Law No. 12 Year 2011 then 
regulates the type of legislation in Indonesia, that the 
provincial and district/ municipality legislation is one of 
them (see Box 1). The concept of local legislation 
appeares in the Regulation of the Minister of Home 
Affairs (Permendagri) No. 1 of 2014 concerning the 
Establishment of the local legislation. 

According to Article 1 point 16 of this Regulation, local 
legislation includes local regulations or other names for 
example Qanun in Aceh or Specific Local Regulation 
(Peraturan Daerah Khusus, Perdasus) in Papua and West 
Papua, Regional Head Regulations, Joint Regulation of 
R e g i o n a l  H e a d ,  R e g u l a t i o n s  o f  
provincial/district/munucipal parliament (DPRD), and 
various decisions include Regional Head Decrees, 
Decrees of DPRD, Decrees of DPRD Chairperson and 
Decrees of DPRD board of ethic.

Regulation of Minister of Home affairs also determines 
that the local legislation is not only general regulation 
but also specific enactment by nature. Therefore, the 
concept of local legislation in the regulations do not only 
refer to the regulations that are applicable outside and 
general by nature, but also the enactment that has 
individual and concrete norms.

CONCEPTS AND FORMS OF LOCAL LEGISLATION
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Box 1. Types and hierarchy of legislation

1. Constitution of the Republic of 
Indonesia Year 1945

2. People's Consultative Assembly 
Decrees of the Republic of Indonesia

3. Law / Government Regulations in 
Lieu of Law (Perpu)

4. Government regulations
5. Presidential Regulations
6. Provincial Regulations
7. Regulations of the 

district/municipality 
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THE SUBSTANCE OF LOCAL LEGISLATION

FORMATION OF LOCAL LEGISLATION
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Referring to a phrase from Hamid S. Attamimi, a legal 
substance is a "test pennen" or a pen of testers for an 
issue to be regulated in legislation, in this regard is local 
legislation.

Based on Article 18 paragraph (6) of the 1945 
Constitution, the substance of local legislation in the 
form of local regulations and other regulations are to 
implement regional autonomy and duty of assistance. 
Article 14 of the Lawmaking Law  re-emphasizes the 
provisions of Article 18 of the 1945 Constitution, states 
that provincial and district/municipality regulations 
contain the substance in the framework of regional 
autonomy and duty of assistance and accommodates 
the particular conditions of the area and/ or further 
translation of higher legislation. Thus, local legislation 
is formed not only to conduct regional autonomy and 
duty of assistance, but also can contain specific 
conditions of each region, and as the implementing 
regulations of the higher laws. Regulation of Minister 
of Home Affairs No. 1 of 2014 also 
regulates that the substance of local 
legislation should be synchron and 
harmony with Law No. 12 of 2011.

By using Law No. 12 of 2011 and the 
Decision of the Constitutional Court (MK) 
No. 35 / PUU-X / 2012 (regarding the 
review of Article 1 point 6 of Law No. 41 of 
1999 on Forestry concerning customary 
forest), local governments should use 
local legislation to accommodate the 
particular conditions of the region by 
promot ing  the  recogni t ion  and 
protection of indigenous peoples. Although the trend is 

already noticeable, such arrangements need to be 
encouraged in order to spread it to all regions in 
Indonesia.

In accordance with government issues that are 
unrelated to basic services under the authority of the 
local government, we can find out that the substance of 
local legislation regarding indigenous peoples can be 
classified into five, namely:

- Customary institutions, customary courts and 
customary law

- Customary territories, land, forests and other 
natural resources

- The existence of indigenous peoples
- Traditional village; and
- Implementing institutions of local legislation on 

indigenous peoples.

With the authority of the local government, 
the local government is given the power to 
regulate the recognition and protection of 
indigenous peoples in the establishment of 
local legislation. With elaboration of 
government affairs under the authority of 
the local government, the substance of 
local legislation can be very broad. So the 
local government should not narrow its 
authority in regulating the substance into 
local legislation. This meant that local 
legislation are to be the solution of various 
problems of injustice and human rights 
violations on indigenous peoples.

Local legislation contains 
the substance for the 

implementation of 
regional autonomy, and 
the duty of assistance 

and addresses any special 
conditions or translates 

higher regulations. 

means that public participation is required in the process 
of forming local regulations, so parties who form local 
regulations can respond input and criticism from the 
public. Hence, through local regulations, solution of the 
problems can be found.

Prolegda contains open and comulative list of local 
regulation draft, namely:
a. Impact of Supreme Court ruling;
b. Regional Budget;
c. Cancellation or clarification from the Minister of 

Home affair or the Governor; and
d. Command of the higher legislation after Prolegda is 

enacted

In addition, the problem of the formation, expansion and 
merging of sub-districts and/ or the villages are openly 
cumulative list for district/ municipal Prolegda. Regional 
Head or DPRD is still possible to put forward legislation 
draft outside Prolegda, to address exceptional 

Article 1, point 1 of Law No. 12 of 2011 has established 
that the making of laws and regulations covering the 
stages of planning, preparation, discussion, approval or 
determination, and enactment. Thus, the formation of all 
kinds of legislation at both central and local level follow 
those stages, except for the Government Regulation in 
Lieu of Law (Perpu).

Local regulations as the kind of legislation at the regional 
level, also follow the stages. The first stage is planning, as 
outlined in the Regional Legislation Program (Prolegda). 
Prolegda prepared by provincial/ district parliament 
together with the Regional Head. The substance of the 
regulations must have been assessed and aligned as 
being outlined in an academic paper.

Prolegda preparation was based on the order of higher 
legislation, the regional development plan, the 
implementation of regional autonomy and duty of 
assistance, and the aspirations of local communities. This 
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circumstances, conflict, or natural disasters. It is also 
possible if there is a certain urgency, for example, "as a 
result of cooperation with other parties", and others 
that require the legislation draft agreed by Legislative 
Body of DPRD (Balegda) and Provincial/District Legal 
Bureau or part of the district/ municipality. Flexibility for 
local  governments to establ ish 
regulations outside Prolegda which is 
based on reason "as a result of 
cooperation with other parties" would 
potentially cause unsynchronized and 
disharmony between laws with other 
laws and regulations. It should be 
anticipated well by the government and 
DPRD.

Once there is Prolegda, then the local 
government composes legislation draft 
in their area. In the area of regional 
head, the draft is made by the heads of 
relevant provincial/district services to 
be submitted to the provincial/district 
legal bureau While in DPRD, the 
legislation draft can be prepared by 
legislators, parliament commissions, a 

joint commission, or Balegda.

The legislation draft was then discussed by the two 
levels of discussion of DPRD and regional head for 
together being approved and then set into local 
regulations and signed by regional head.

Clearly, Prolegda becomes the 
foundation not only for the 
formation of local regulations, but 
also for other local legislation that 
are general regulation (pengaturan) 
by nature. This is because the local 
regulations are regulations that are 
in the highest hierarchy of local 
legislation, so other types of 
regulations only serve as the 
implementing regulations for the 
local regulations. That means, 
Prolegda  become a polit ical  
framework for regional policy to be 
set in the various types of local 
legislation.

CONCLUSION
legislation. This meant that local legislation are to be 
the solution of various problems of injustice and 
human rights violations on indigenous peoples who 
have been neglected by state law.

The formation of local regulations should follow the 
procedures in Article 1 paragraph 1 of Law No. 12 of 
2011 on Lawmaking which stipulates that the making 
of laws and regulations covers the stages of planning, 
preparation, discussion, approval or determination, 
and enactment. The establishment of local legislation 
should still be referred to the Local Legislation Program 
(Prolegda) which is an instrument for planning the 
formation of legislation. Prolegda is the foundation for 
the formation of not only local regulation, but also 
other local laws that are general regulation by nature. 
Thus, Prolegda become a political framework for 
regional policy set forth in the various types of local 
legislation.

Regulation of the Minister of Home Affairs 
(Permendagri) No. 1 of 2014 on the Formation of local 
legislation led to the concept of Local Legislation as 
regulations that by nature are general regulation 
(pengaturan) and specific enactment (penetapan). 
Regulations that by nature are general regulation  
includes local regulations or any other name, regional 
head regulations, joint regulation of regional head, 
regulations of provincial/district/municipal 
parliament. While regulations that by nature are 
specific enactment  include regional head decrees, 
decrees of DPRD, decrees of DPRD chairperson, 
decrees of DPRD board of ethic.

Local governments are given the authority to regulate 
the recognition and protection of indigenous peoples 
in the establishment of local legislation. By elaborating 
local government authority, the local government 
should not narrow its authority in regulating local 

Box 2. 
What can be set by local 

legislation for indigenous peoples?

1. Customary institutions, 
customary court and 
customary law;

2. Customary territories, land, 
forests and other natural 
resources;

3. The existence of indigenous 
peoples;

4. Traditional villages: and
5. Implementing institutions of 

local legislation on indigenous 
peoples.
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